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NO. ___________________________ 

CLEAR CHOICE ER, LLC, § IN THE DISTRICT COURT 
Plaintiff,  §  
 §  
v.  §  ____ JUDICIAL DISTRICT 
  §  
PWI INVESTMENT GROUP, INC.,  § 
Defendant.  §  WEBB COUNTY, TEXAS  

PLAINTIFF'S ORIGINAL PETITION 

TO THE HONORABLE JUDGE OF SAID COURT: 

NOW COMES CLEAR CHOICE ER, LLC, hereinafter called Plaintiff, complaining of 

and about PWI Investment Group, Inc., hereinafter called Defendant, and for cause of action shows 

unto the Court the following: 

DISCOVERY CONTROL PLAN LEVEL 

1. Plaintiff intends that discovery be conducted under Discovery Level 2. 

PARTIES AND SERVICE 

2. Plaintiff, CLEAR CHOICE ER, LLC, is a Limited Liability Company based in Texas.  

3. Plaintiff, CLEAR CHOICE ER, LLC, has address 7105 N. Bartlett, Laredo, TX 78041. 

4. Defendant PWI Investment Group, Inc., is a Corporation based in Texas, and may be 

served by and through its Corporation Agent, Zuocong Yip, 9870 Gaylord Dr, #522, 

Houston, Texas 77024. 

 Service of said Defendant as described above can be effected by personal service by and 

through a certified process server. 

JURISDICTION AND VENUE 

5. The subject matter in controversy is within the jurisdictional limits of this court. 

6. Plaintiff seeks monetary relief over $1,000,000. 

7. This court has jurisdiction over the parties because Defendant is a Texas resident. 
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8. Venue in Webb County is permissive in this cause under Section 15.002(a)(1) of the Texas 

Civil Practice and Remedies Code because all or a substantial part of the events or omissions 

giving rise to this lawsuit occurred in this county. 

FACTUAL ALLEGATIONS 

9. On March 22, 2020, CLEAR CHOICE ER, LLC entered into a written contract with PWI 

Investment Group, Inc., providing that Plaintiff would purchase 20,000 Deep Blue Covid-19 

FDA Approved testing pieces/kits (the “kits”) from Defendant, PWI Investment Group, 

Inc. ("the Contract"). A copy of the contract is attached as Exhibit "A" and incorporated by 

reference. 

10. Defendant made specific representations that the kits were approved for their specific use, 

which was to test for the novel Coronavirus – 2019, hereinafter referred to as COVID-19. 

Plaintiff paid five hundred thousand ($500,000.00) United States Dollars in reliance of the 

specific promises made by the Defendant. Defendant had the kits delivered to Houston and 

Plaintiff, in anticipation of the Kits, hired a company to transport the Kits to Laredo, Texas. 

The Kits arrived in Laredo, Texas, at Plaintiff’s place of business on March 31, 2020. 

11. Plaintiff had entered into agreements with the City of Laredo and another private medical 

facility for sale and distribution of the Kits, in reliance of the promises made by the 

Defendant. 

12. Defendant accepted payment from Plaintiff, with knowledge that the Plaintiff expected the 

ability to immediately use the purported FDA approved Kits. 

13. On April 2, 2020, Agents from Customs and Border Protection contacted and informed 

Plaintiff the Kits were not approved by the FDA and seized the Kits because they were 

imported in violation of Federal Law. Plaintiff received the Notice of Seizure on April 28, 

2020, with the specific reasons the Federal Government based the seizure on. 
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14. The action taken by the Plaintiff was reasonable and foreseeable in light of the promises 

made by Defendant. In short, Plaintiff contacted Defendant to purchase a specific item 

(Kits), which was purportedly approved for a specific purpose, and entered into a written 

contract to purchase the Kits. The promises made by the Defendant, that the Kits were 

approved by Federal Regulatory Agencies, was false and fraudulently made. The Plaintiff 

provided substantial consideration ($500,000.00) in reliance of these promises and as of 

today, have nothing to show for it. Plaintiff has reached out to Defendant for return of the 

money paid along with resulting direct losses and the Defendant has refused to return 

anything and further refused to offer up any remedy or alternative to make the Plaintiff 

whole. Based on the actions and inactions of the Defendant, Plaintiff has no choice but to 

file this petition and commence this lawsuit. 

15.  This factual scenario is not meant to be exhaustive and Plaintiff reserves the right to amend. 

CONVERSION 

16. Plaintiff incorporates by reference the allegations set forth above as if the same were fully set 

forth herein. Defendant’s wrongful conduct described herein constitutes conversion. 

Plaintiff paid Defendant a substantial amount of money for delivery of a Federally approved 

Kit to be used for a specific purpose and it was seized by the Government because it was 

not. Defendant has taken Plaintiff’s money without providing anything in return for it and 

refuses to return the money. Defendant’s wrongful conduct constitutes conversion. As a 

result, Defendant are liable for all resulting damages, including out-of-pocket damages, 

attorney’s fees, court costs, and all other damages to compensate Plaintiff for pecuniary 

losses. 

COMMON LAW FRAUD/FRAUDULENT INDUCEMENT 

17. Plaintiff incorporates by reference the allegations set forth above as if the same were fully set 
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forth herein. Defendant’s wrongful conduct described herein constitutes common law 

fraud/fraudulent inducement. Defendant’s conduct described above constitutes fraud when 

Defendant entered into a contract with Plaintiff knowing the good promised in the contract 

were not in compliance with Federal Regulations. As a result, Defendant is liable for all 

resulting damages, including compensatory, general and special damages. Defendant is also 

liable for attorney’s fees and court costs. 

18.  Defendant also made false material misrepresentations to Plaintiff it knew to be false when 

made. In addition, Defendant failed to disclose material information to Plaintiff they knew 

Plaintiff would want to have. Defendant intended for Plaintiff to rely on the 

misrepresentations and omissions. Plaintiff relied on Defendant’s misrepresentations and 

omissions and, as a result, suffered damages. Defendant’s misrepresentations and omissions 

proximately caused Plaintiff’s damages in an amount exceeding the minimum jurisdictional 

limits of this Court. 

STATUTORY FRAUD 

19. Plaintiff incorporates by reference the allegations set forth above as if the same were fully set 

forth herein. Defendant’s wrongful conduct described herein constitutes statutory fraud. 

Defendant made false material misrepresentations to Plaintiff they knew to be false when 

made and failed to disclose material information to Plaintiff. Defendant intended that 

Plaintiff rely on Defendant’s misrepresentations and omissions. Plaintiff relied on 

Defendant’s misrepresentations and omissions and, as a result, suffered damages. 

Defendant’s misrepresentations and omissions proximately caused Plaintiff damage in an 

amount exceeding the minimum jurisdictional limits of this Court. 

NEGLIGENT MISREPRESENTATION 

20. Defendant’s wrongful conduct described herein constitutes negligent misrepresentation. To 
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the extent that Defendant provided false information to Plaintiff, Defendant’s wrongful 

conduct constitutes negligent misrepresentation. As a result, Defendant is liable for all 

resulting damages, including out-of-pocket damages, attorney’s fees, court costs, and all 

other damages to compensate Plaintiff for pecuniary losses. 

AGENCY/RESPONDEAT SUPERIOR 

21. At and during the time of the acts and/or omissions complained of herein, any acts and/or 

omissions committed by an agent, representative or employee of PWI Investment Group, 

Defendant, occurred within the scope of the actual or apparent authority, and for the 

accomplishment of the objectives for which such employee was employed, of such person on 

behalf of said Defendant. Defendant is therefore liable to Plaintiff for the acts and/or 

omissions of any such agent, representative or employee complained of herein by virtue of such 

agency relationship and/or Respondeat Superior. 

NEGLIGENT MISREPRESENTATION 

22. Defendant’s wrongful conduct described herein constitutes negligent misrepresentation. To 

the extent that Defendant provided false information to Plaintiff, Defendant’s wrongful 

conduct constitutes negligent misrepresentation. As a result, Defendant is liable for all 

resulting damages, including out-of-pocket damages, attorney’s fees, court costs, and all 

other damages to compensate Plaintiff for pecuniary losses. 

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY 

23. Plaintiff incorporates by reference the allegations set forth above as if the same were fully set 

forth herein. 

24. Defendant, PWI Investment Group, Inc., is a merchant engaged in the sale of Covid-19 Test 

Kits. 

25. On March 22, 2020, Plaintiff purchased 20,000 Covid-19 Test Kits for which Plaintiff paid 
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PWI Investment Group, Inc. $500,000.00. In connection with the sale of 20,000 Covid-19 

Test Kits to Plaintiff, PWI Investment Group, Inc. made an implied warranty under Section 

2.314(b)(3) of the Texas Business and Commerce Code that the product was of 

merchantable quality and fit for the ordinary purpose for which such products are used, 

specifically, for Covid-19 Testing. 

26. Plaintiff attempted to use the product for the purpose for which it was intended, but it was 

unfit for that purpose in that the Covid-19 test kits did not meet Federal Regulations. As a 

result of the product being unfit for its ordinary and intended use, Plaintiff suffered 

damages, including incidental and consequential damages. 

BREACH OF IMPLIED WARRANTY OF 
FITNESS FOR A PARTICULAR PURPOSE 

27. Plaintiff incorporates by reference the allegations set forth above as if the same were fully set 

forth herein. 

28. Plaintiff purchased 20,000 Covid-19 Test Kits for the purpose of Covid-19 Testing. PWI 

Investment Group, Inc. knew that Plaintiff was buying 20,000 Covid-19 Test Kits for that 

purpose and in connection with the sale and made an implied warranty regarding the 

suitability of the product as defined by Section 2.315 of the Texas Business and Commerce 

Code. 

29. Plaintiff relied on the judgment of PWI Investment Group, Inc. in providing a suitable 

product, but found that the product was unsuitable in that it did not meet Federal 

Regulations. 

30. As a result of the product not being in conformance with the warranty, Plaintiff suffered 

damages, including incidental and consequential damages. 

DECLARATORY RELIEF 

31. Plaintiff incorporates by reference the factual allegations contained in the preceding 
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paragraphs. 

32. There is a real and immediate dispute between the parties regarding the validity and proper 

interpretation of the Contract. 

33. Pursuant to the Uniform Declaratory Judgment Act, Texas Civil Practice and Remedies 

Code §§ 37.001 et seq., Plaintiff requests that the Court issue a declaratory judgment 

declaring the Contract invalid for failure of consideration based on fraud, on part of the 

Defendant, and unenforceable under the laws of the State of Texas. Plaintiff further requests 

the Court to Order the Defendant to IMMEDIATELY RETURN the Five Hundred 

Thousand United States Dollars paid by Plaintiff. 

34. Plaintiff has incurred costs and reasonable and necessary attorney fees in seeking this 

declaratory judgment. 

QUANTUM MERUIT 

35. Plaintiff incorporates by reference the factual allegations contained in the preceding 

paragraphs. 

36. In the alternative, Plaintiff seeks to recover in quantum meruit for the goods or services 

provided to Defendant, PWI Investment Group, Inc. 

37. Defendant has not returned Plaintiff the money provided by the Plaintiff despite demand for 

payment having been made on April 20, 2020. 

PROMISSORY ESTOPPEL 

38. Plaintiff incorporates by reference the factual allegations contained in the preceding 

paragraphs. 

39. In the alternative, Plaintiff seeks to recover for the costs incurred by Plaintiff in detrimental 

reliance on the promise of the Defendant, PWI Investment Group, Inc. 

DECEPTIVE TRADE PRACTICES ACT – DTPA 
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35. Plaintiff incorporates by reference the factual allegations contained in the preceding 

paragraphs. Defendant’s conduct described herein constitutes violations of the TEXAS 

DECEPTIVE TRADE PRACTICES ACT. In this regard, Plaintiff acquired, by purchase, the 

services of Defendant for the Kits. TEX. BUS. & COM. CODE ANN. § 17.45(4) (Vernon 2000). 

Furthermore, Defendant engaged in false, misleading, deceptive acts, or practices specifically 

enumerated in Section 17.46(b) of the Deceptive Trade Practices Act (“DTPA”). Moreover, 

Plaintiff relied on Defendant’s misrepresentations to his detriment. In addition, Defendant’s 

conduct was the producing cause of Plaintiff’s damages. TEX. BUS. & COM. CODE ANN. § 

17.50(a).  

36. Defendant’s representations to Plaintiff, as described herein violate the DTPA. TEX. BUS. & 

COM. CODE ANN. § 17.46(b)(2), (5), (7), (12) and (24). Defendant knowingly and 

intentionally made false representations to Plaintiff as to the terms, restrictions and/or 

conditions of the agreement, specifically the Kits. TEX. BUS. & COM. CODE ANN. § 17.45(9) 

and 17.45(13). 

37. Defendant misrepresented its services causing confusion or misunderstanding as to the 

source, sponsorship, approval, or certification of their services and/or the Kits. Defendant’s 

conduct resulted in damage to Plaintiff. TEX. BUS. & COM. CODE ANN. § 17.46(b)(2). 

38. Furthermore, Defendant represented that their services and/or the Kits had approval, 

characteristics, uses, benefits, or quantities which they failed to have. TEX. BUS. & COM. 

CODE ANN. § 17.46(b)(5). Defendant’s false representations to Plaintiff regarding their 

services and/or the electrical signs caused damage to Plaintiff. 

39. Additionally, Defendant represented that their services and/or the Kits are of a particular 

standard, quality, or grade, or that goods are of a particular style or model when in fact, they 

are not. TEX. BUS. & COM. CODE ANN. § 17.46(b)(7). Defendant’s representations to 
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Plaintiff regarding their services and/or the electrical signs caused damage to Plaintiff. 

40. Moreover, Defendant represented to Plaintiff that their agreement conferred or involved 

rights, remedies, or obligations, which it did not have or involve. TEX. BUS. & COM. CODE 

ANN. § 17.46(b)(12). Defendant misrepresented to Plaintiff the agreement, leading Plaintiff 

to believe the Kits were Federally approved and able to be used in a specific manner and by 

a specific date. Defendant’s misrepresentations caused damage to Plaintiff. 

41. Also, Defendant had knowledge of pertinent information regarding their services and failed 

to disclose such information to Plaintiff. Defendant intended to, and did, induce Plaintiff to 

enter into the transaction. It is clear that Plaintiff would not have entered into such 

transaction on the same terms as it did had the information been disclosed to it by 

Defendant. TEX. BUS. & COM. CODE ANN. § 17.46(b)(24). 

42. Defendant’s conduct, as described above, was also unconscionable. TEX. BUS. & COM. CODE 

ANN. § 17.50(b)(1). Defendant’s unconscionable conduct took advantage of Plaintiff’s lack 

of knowledge, ability, experience, or capacity to a grossly unfair degree and/or resulted in a 

gross disparity between the value received and consideration paid. See Id. 

43. Defendant’s conduct, as described above, constitutes a breach of an express and/or implied 

warranty. TEX. BUS. & COM. CODE ANN. § 17.50(a)(2). Defendant made affirmations of fact 

or promise to Plaintiff relating to Kits and therefore became part of the basis of the bargain. 

Further, Defendant breached the warranties set forth above and below. Defendant’s conduct 

caused damage to Plaintiffs. 

44. Plaintiff did not give Defendant 60 days’ written notice prior to filing this DTPA action as 

per TEX. BUS. & COM. CODE ANN. § 17.505(a). The 60 days’ notice was rendered 

impracticable due to the disproportionate accumulation in economic losses by Plaintiff in 

comparison with amount of money in controversy and the necessity of a declaratory 
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Judgment to protect the property that is the subject matter of this suit. Plaintiff would show 

that Defendant’ conduct was the producing cause of Plaintiffs’ damage in an amount 

exceeding the minimum jurisdictional limits of this Court. Due to Defendant’ knowing and 

intentional conduct, Plaintiff is entitled to damages not more than three times the amount of 

mental anguish and economic damages. Plaintiff is also entitled to recover reasonable 

attorney’s fees and court costs as provided under the DTPA. 

DAMAGES 

45. Plaintiff has sustained damages in excess of this Court's jurisdictional minimum, as a result 

of the actions and/or omissions of Defendant described hereinabove, including, but not 

limited to: 

Liquidated damages under the terms of the contract, specifically, the full amount paid to 

Defendant; Out-of-pocket expenses, but not limited to $500,000; Loss of use; Lost profits; 

Lost earnings; Cost of replacement; Loss of credit and damage to credit reputation; Damage to 

Business reputation; Loss of the "benefit of the bargain;" Diminished or reduced market value; 

Remedial costs and/or costs of completion. 

46. Plaintiff has sustained damages as a result of Defendant’s wrongful conduct. In addition, 

Plaintiff has been required to retain the services of the undersigned legal counsel. 

Consequently, pursuant to Sections 38.001 and 82.002 of the Texas Civil Practices and 

Remedies Code, Plaintiff is entitled to recover its reasonable attorney’s fees from Defendant. 

Because defendant acted knowingly, plaintiff is entitled to recover treble damages under 

Texas Deceptive Trade Practices Act, Texas Business & Commerce Code section 

17.50(b)(1). 

47. Defendant's conduct was a producing cause of mental anguish suffered by plaintiff, for 

which plaintiff is entitled to recover damages. Defendant's conduct was committed 
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knowingly because, at the time of the acts and practices complained of, defendant had actual 

awareness of the act, practice, condition, defect, or failure constituting the breach of 

warranty. Tex. Bus. & Com. Code §17.45(9) and/or intentionally because, at the time of the 

acts and practices complained of, defendant had actual awareness of the condition, defect, or 

failure constituting the breach of warranty giving rise to plaintiff's claim and acted with a 

specific intent that plaintiff act in detrimental reliance on the falsity or deception or in 

detrimental ignorance of the unfairness. Tex. Bus. & Com. Code §17.45(13) 

48. Plaintiff seeks unliquidated damages in an amount that is within the jurisdictional limits of 

the court. 

OTHER RELIEF REQUESTED 

49. Declaratory Judgment: Plaintiff requests that declaratory judgment be entered under Chapter 

37 of the Texas Civil Practice and Remedies Code as follows: 

(a) declaring the Contract between CLEAR CHOICE ER, LLC and PWI Investment 

Group, Inc. invalid for failure of consideration based on fraud, on part of the 

Defendant, and unenforceable under the laws of the State of Texas; and 

(b) Order the Defendant to IMMEDIATELY RETURN the Five Hundred Thousand 

United States Dollars paid by Plaintiff to the Plaintiff. 

50. Restitution: Plaintiff requests that the Court enter an order requiring Defendant to pay 

restitution to Plaintiff. 

ALTERNATIVE ALLEGATIONS 

51. Pursuant to Rules 47 and 48, Texas Rules of Civil Procedure and the rules of pleadings, 

allegations in this petition are made in the alternative. 

PRAYER 

WHEREFORE, PREMISES CONSIDERED, Plaintiff, CLEAR CHOICE ER, LLC, 
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respectfully prays that the Defendant be cited to appear and answer herein, and that upon a final 

hearing of the cause, judgment be entered for the Plaintiff against Defendant for damages requested 

hereinabove in an amount in excess of the minimum jurisdictional limits of the Court, together with 

prejudgment and postjudgment interest at the maximum rate allowed by law, declaratory judgment, 

attorney's fees, costs of court, and such other and further relief to which the Plaintiff may be entitled 

at law or in equity, whether pled or unpled. 

 Respectfully Submitted, 
 
 
 By: /s/ Joey Tellez     

 JOSE SALVADOR TELLEZ II 
 Attorney for Clear Choice ER, LLC 
 State Bar No: 24038076 
 1000 Washington Street, Suite 1 
 Laredo, Texas 78040 
 Tel: (956) 717-8200  
 Fax: (888) 290-0725  
 Email: joeytellez@tellezlaw.com  
 Email: melissa@tellezlaw.com  
 Email: priscilla@tellezlaw.com  

 
 

 






